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Nationality 


By JAMES BROWN SCOTT 


HERE is no topic of present interest, 

involving as it does the status of men, 

women and children of various coun- 
tries, and even of birth in the same country, 
as that of nationality. It bristles with 
‘difficulties! To begin with, various terms 
are used, apparently meant to mean one 
and the same thing, although, unless they 
are carefully defined, they may refer to 
different aspects of the subject. For ex- 
ample, ‘“‘national’’ is used as a synonym for 
“subject” or “citizen,” yet one may be a 
national of a country, and subject to its 
jurisdiction, without, however, being a citi- 
zen—as in the case of the Filipinos, who 
are, indeed, subject to the Government of 
the United States and entitled to its pro- 
tection abroad, although they are not citi- 
zens either in the sense of international or 
of national law. ‘Then there is a difference 
of opinion as to the branch of law to which 
the matter belongs—the English-speaking 
peoples regarding it as forming part of the 
public law of nations, whereas others con- 
sider it as more properly falling within the 
domain of private international law, to 
which, in turn, the English world gives the 
not inappropriate designation of conflict of 
laws. 


The Problem 


But whether the topic belongs to inter- 
national law, public or private, about which 
the learned differ, there is no doubt that 
there is a conflict of laws in well nigh every 
phase of the subject, which we may only 
hope to remedy, not by uniform laws of 
the different countries, but by an inter- 
national compact, or convention, to which 
the nations at large would be contracting 
parties. The confusion is so great, so uni- 
versal, and so embarrassing, not to say 
exasperating, that in the First Conference 
for the Codification of International Law, 
which is to meet at The Hague in the 
course of the coming year, “‘nationality” is 
the first of the three subjects (the others 
being the “responsibility of States” and 
their “maritime jurisdiction”) which the 


nations of the civilized world have, in their 
wisdom, singled out for an international 
agreement, in the first of their official con- 
ferences for codification. 

The trouble is that there seems to be no 
single principle which the nations appear 
willing to accept as a test of their laws on 
the matter of nationality, some preferring 
the jus sanguinis (blood relationship), 
others the jus solz (birth within a particular 
country), or a combination of both, in 
differing degrees. There are at present 
seventeen countries in Europe in which jus 
sanguinis is the sole test of nationality, but 
there is no American country which accepts 
that principle as the sole test of nationality. 
There is one American country whose laws 
are based on jus soli and jus sanguinis; on 
the other hand, there are five American 
Republics whose laws are based principally 
on jus sanguinis, but which also contain 
provisions based on jus soli: Cuba, the 
Dominican Republic, Haiti, Mexico and 
San Salvador, or that was the case on the 
Ist day of January, 1929. There are 
twenty-seven countries whose laws are 
principally based on jus soli, but which 
contain provisions based on jus sanguinis, 
if those already given and the colonies of 
Great Britain are to be included in the 
enumeration. Among these are the Amer- 
ican Republics of Argentina, Bolivia, Bra- 
zil, Chile, Colombia, Costa Rica, Ecuador, 
Guatemala, Honduras, Nicaragua, Panama, 
Paraguay, Peru, the United States of 
America, and Uruguay. 

Is there not, however, a principle which 
can be stated, and which, if universally 
and equally applied, would rid us of double 
or triple nationality, or even of stateless- 
ness? Is there not reason to believe that 
the nations would be willing to accept it in 
law, and in all its implications, if such a 
principle could be found, possessing the 
healing virtues which would have to be 
claimed in its behalf? It is suggested that 
the principle is that of birth within a coun- 
try, which would confer the same national- 
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ity upon all persons born within its juris- 
diction, and which, when those in being at 
its adoption had passed away, would have 
invested all human beings born within the 
country with but a single nationality, by 
a single but universal law acting equally 
and effectively upon all persons. 

For example, if the Government of the 
United States should adopt as the exclu- 
sive test of nationality birth within its 
territory, then all persons born within and 
subject to its jurisdiction, after the promul- 
gation of the law to that effect, would be 
deemed its nationals. In like manner, all 
persons born in France, or in Germany, 
would be French, or German nationals. 

If the right of expatriation were accepted 
by the nations at large, and if a uniform 
law of naturalization were adopted, all 
persons wishing to change their nationality 
of birth could do so in accordance with its 
provisions, and thus gain a single nation- 
ality to replace the single nationality which 
they had renounced. The principle of 
birth within a country conferring its na- 
tionality is a natural principle, because re- 
sulting from birth—itself a natural proc- 
ess—and applying alike to all persons born 
in the country, without reference to the 
nationality of their parents. It is an ob- 
jective principle; it is relentless and with- 
out a remnant of consent upon the part of 
the person born. It is universal, as law 
should be, making the test one of fact: 
that of birth within the country in question. 

If we could suppose that there was but 
one State in the world, it would be a mat- 
ter of indifference as far as we are con- 
cerned whether nationality were made to 
depend upon jus sanguinis or upon birth 
within the jurisdiction of the State. If we 
were permitted to contemplate a period 
when there were but two States, either 
principle would be acceptable, provided 
each of the two States lived in solitary 
isolation. If, however, subjects ot each 
visited and settled within the territory of 
the other, the question of nationality would 
begin to present itself in various forms. 
Could the foreigners become nationals of 
the State in which they resided, and, if so, 
upon what terms? An increase in the 
number of States would be an increase of 
the difficulties, until we should find our- 
selves in the uncertainty, confusion and 
perplexity of the present day. 
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Backgrounds 


Without discussing supposititious situa- 
tions, it is permissible to say that in primi- 
tive States the family, instead of the in- 
dividual, seems to have been the unit, and 
that the aggregation of such units formed 
the group or society which we may, for 
present purposes, call the State; and that 
the family, as well as the groups of families 
forming the society, status, or State, was 
one of blood relationship. Later it ap- 
pears that the State, conscious of its exist- 
ence as a Status, caused individuals beyond 
the blood relationship to enter into the 
family, and to possess the rights that mem- 
bers of the blood had alone previously en- 
joyed. The law permitted adoption, and 
the family was enlarged until it was no 
longer a matter of blood. ‘The citizen was 
a creation of the State; all inhabitants 
were admitted to citizenship, and each and 
every citizen could say with pride: civis 
romanus sum, because of birth in the State, 
and without reference to blood relation- 
ship of the family. 

There is another matter that may be 
mentioned, if not dwelt upon—the intro- 
duction of Christianity. Little by little, 
Europe became Christian, with the head of 
the Church in Rome. For us, the im- 
portance of the extension of Christianity 
lies in the fact that Europe became, as it 
were, a larger family than that of the 
State—larger, indeed, than the world had 
ever known, and whose members were, 
without respect to nationality or sex, mem- 
bers of a community transcending the fron- 
tiers of every Christian State. Blood 
counted for nothing in the community of 
the faithful. Their allegiance was inde- 
pendent of descent from common ances- 
tors; the relationship was that of associa- 
tion, entered into voluntarily, by an ac- 
ceptance of the doctrine and practices of 
the Church, and through their acceptance 
of a spiritual superior. Every person, 
without reference to sex, became a member . 
and, as it were, a citizen of the Christian 
community. 

In the temporal world, a not dissimilar 
transformation occurred. States had _ be- 
come feudal. A feud or estate was given 
for life, and later made inheritable, in re- 
turn for which the tenant of the feudal 
estate swore allegiance and military serv- 
ice, and the feudal superior promised pro- 


Advocate of Peace, February, 1930 


tection. Here, again, this feudal relation- 
ship had nothing to do with common blood 
or descent from common ancestors. The 
relationship was, on the one hand, /one of 
contract, and, on the other, one of jus soli, 
in Europe and in Asia, at the beginning 
of the nineteenth century. 

The reasons for the political compact 
and for citizenship by birth within a given 
country were admirably stated at the be- 
ginning of the nineteenth century, in \two 
passages, one by an able Chief Justice of 
the United States, the other by the Dic- 
tator of Europe. 

The Williams Case (Wharton’s State 
Trials, 652), decided in 1799 by Chief Jus- 
tice Ellsworth, in the Circuit Court of the 
United States, was one of citizenship. In 
the course of his opinion, the Chief Justice 
said: “The present question is to be de- 
cided by two great principles; one is, that 
all the members of civil community are 
bound to each other by compact. The 
other is, that one of the parties to this com- 
pact cannot dissolve it by his own act. 
The compact between our community and 
its members is, that the community will 
protect its members; and on the part of the 
members, that they will at all times be 
obedient to the laws of the community and 
faithful in its defence.” 

The second passage is from no less a 
person than Bonaparte. His opinion on 
nationality, and his preference for nation- 
ality by birth is thus stated in a work of 
authority, whose author, it should be said, 
was an uncompromising advocate of jus 
sanguinis. The First Consul (for that was 
then his position) “sought to justify by 
the presumed attachment of a child for his 
native land the application of jus soli to 
the determination of his nationality of 
origin; “it could not but be to the advan- 
tage of the State,” he said in the course of 
the debates in the Council of State, “‘to ex- 
tend the empire of French laws to the sons 
of foreigners who are established in France 
and have the French spirit and French 
habits, who have the attachment which 
anyone naturally feels for the country 
where he was born.” 

The law at the time of Ellsworth’s de- 
cision, and of Bonaparte’s statement, was 
that of jus soli in Europe, as well as in the 
rest of the world. It is admirably stated 
by the Frenchman, Pothier: “Citizens, true 


and native born citizens are those who are 
born within the extent of the dominion of 
France,’ and, he continues, ‘mere birth 
within the realm gives the rights of a native 
born citizen, independently of the origin 
of the father and the mother and of their 
domicile.” 

Why did not this state of affairs con- 
tinue? The answer is that the French 
Revolution had created a spirit of nation- 
ality and fraternity for Frenchmen, as 
such, which spirit passed to the peoples of 
Europe. Everywhere across the Atlantic 
it became so strong and so determined that 
the First Consul yielded to it at home, and 
the French Empire was ultimately crushed 
by the patriotism which this spirit of na- 
tionality had created abroad. 


The Western World 


At the time of the French Revolution, 
there was only one independent country 
in America—the United States—which our 
Latin American friends not inappropriately 
term “E] Mundo de Colon.” Independent 
Republics of America are now twenty-one 
in number. They were settled by emigra- 
tion from Europe, with considerable num- 
bers of colored persons brought as slaves to 
America, who are now free and nationals 
of the various American Republics. The 
immigrants came overwhelmingly from 
countries in which, because of the French 
Revolution, nationality by blood prevailed. 
If the doctrine of jus sanguinis and that of 
the impossibility of expatriation without 
the consent of the mother country had pre- 
vailed, it would have been difficult, if not 
impossible, for the American Republics to 
have had nationals and citizens of their 
own, who would have owed them exclusive 
allegiance. 

Nationality by blood can be without 
limitation as to time, although its advo- 
cates apparently feel that it should not be 
extended to their nationals born in a for- 
eign country beyond two or three genera- 
tions—a limitation which seems to question 
the feasibility of a doctrine which is not 
susceptible of limitless application. It 
therefore seems advisable, in this place, to 
observe how the Western World has created 
its nationality and made of foreigners 
patriotic citizens. At the same time, it 
will be necessary to say a word in passing 
about the matter of expatriation, because 


if it had not been permitted in fact, al- 
though denied in law, the emigrants com- 
ing across the Atlantic in increasing num- 
bers could not have been naturalized by 
the independent American Republics, or, 
if naturalized under their laws, their nat- 
uralized citizens could have been claimed 
by the countries of their origin, and their 
naturalization frustrated or endangered. 

I refer again to the Williams Case, from 
which a few phrases have been lifted. 
Chief Justice Ellsworth was doubtless il- 
logical in allowing the Europeans to ex- 
patriate themselves, while denying to 
American citizens the right to do so. He 
was, however, an outspoken man, who 
stated the problem and policy of the New 
World in two short, but pithy sentences: 
“In countries so crowded with inhabitants 
that the means of subsistence are difficult 
to be obtained, it is reason and policy to 
permit emigration. But our policy is dif- 
ferent, for our country is but sparsely 
settled, and we have no inhabitants to 
spare.” 

Before him, however, the whole question 
had been treated in a large and humani- 
tarian way by him whose hand had penned 
the Declaration of Independence of the 
United States. As Governor of Virginia, 
Jefferson was responsible for the Act of 
the Legislature of his State, of 1779, “de- 
claring who shall be deemed citizens of 
this commonwealth.” Foreigners were to 
be admitted as citizens through the process 
of naturalization, as stated in the Act; 
and as Jefferson was a logician, he saw that 
the right of a foreigner to become a citizen 
of the State of Virginia involved the right 
of that foreigner to divest himself of his 
original nationality. Therefore, he put the 
ax to the tree, and in a statute of less than 
two printed pages, stated sound law and 
enlightened practice. The Act in question 
determines: 


I. Who are to be considered citizens of Vir- 
ginia? 

“  , . all white persons born within the 
territory of this commonwealth, and all who have 
resided therein two years next before the passing 
of this act; and all who shall hereafter migrate 
into the same, other than alien enemies, and shall 
before any court of record, give satisfactory proof 
by their own oath or affirmation that they intend 
to reside therein; and moreover shall give as- 


Advocate of Peace, February, 1930 


surance of fidelity to the commonwealth. 

The clerk of the court shall enter such oath of 
record, and give the person taking the same, a 
certificate thereof, for which he shall receive the 
fee of one dollar.” 


II. Who are to be deemed aliens? 

“  . . all others not being citizens of any 
of the United States of America shall be deemed 
aliens.” 

III. What is expatriation? 

“. , . that natural right which all men have 
of relinquishing the country in which birth or 
other accident may have thrown them, and seek- 
ing subsistence and happiness wheresoever they 
may be able, or may hope to find them.” 


IV. How is the right of expatriation to be 
exercised? 

whensoever any citizen of this com- 
monwealth, shall by word of mouth in the pres- 
ence of the court of the county wherein he re- 
sides, or of the general court, or by deed in writ- 
ing under his hand and seal, executed in the 
presence of three witnesses, and by them proved 
in either of the said courts, openly declare to the 
same court that he relinquishes the character of 
a citizen and shall depart the commonwealth, 
such person shall be considered as having exer- 
cised his natural right of expatriating himself, and 
shall be deemed no citizen of this commonwealth 
from the time of his departure.” 


(T3 


It was only in 1868 that the American 
Congress enacted the theory of Jefferson 
into a law of the United States, declaring 
the right of expatriation to be “a natural 
and inherent right of all people, indispen- 
sable to the enjoyment of the rights of life, 
liberty and the pursuit of happiness.” 

Although the policy of the United States 
may have been, for the reasons advanced 
by Ellsworth, opposed to the expatriation 
of its own citizens, its policy as to the right 
of foreigners to expatriate themselves, and 
to become citizens of the United States by 
naturalization, was clear and beyond ques- 
tion. The policy of the American Repub- 
lics in the matter of naturalization of for- _ 
eigners has been to the same effect. As a 
result of long and acrimonious controversy, 
the principle of expatriation of their own 
nationals was recognized by European 
States in the so-called Bancroft Treaties, 
negotiated in 1868, the year of the Con- 
gressional Act recognizing expatriation. 

In 1783, when the independence of the 
United States was recognized by Great 
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Britain, there were only some three million 
inhabitants in the vast domains of the 
American Republic; therefore, desirable 
foreigners were invited to settle within its 
territory. Because of this policy, millions 
and millions of people have come to Amer- 
ican shores. Under the laws of the United 
States they have been naturalized and, 
eventually, their naturalization has been 
recognized by their home countries. Their 
children have been born in the United 
States and, by virtue of the jus soli—that 
is to say, birth within the territory subject 
to the jurisdiction of the United States— 
they have been born American citizens. 
The acceptance of the place of birth as the 
principle of nationality and of citizenship, 
and the rejection of the doctrine that per- 
sons coming from Europe should remain 
nationals of the country from which they 
departed, and that their children, born in 
the United States, should continue the 
citizenship of their parents, has enabled us 
to develop a single nationality and a uni- 
form citizenship in the United States, 
which otherwise would have been impos- 
sible. 

In like manner, the various Latin Amer- 
ican Republics have insisted upon the 
principle of nationality of birth within their 
respective jurisdictions, and each has thus 
created an American nationality and a 
citizenship of its own. 

The jus soli has made the fortune of the 
Western World. 

Thus it is evident that the role of blood 
relationship in primitive society has given 
place to a relationship created by law, 
and that for various reasons, and through 
different processes, there seems to have 
been a general agreement on the applica- 
tion of the jus soli prior to the French 
Revolution. Because of that catastrophe 
the conception of nationality based upon 
blood took possession of the European 
mind, and has been incorporated in the 
policy and practice of many of the Euro- 
pean States and, indeed, in a lesser degree, 
in those of non-European communities. 
The advantages, however, of the principle 
of jus soli, shaken to its foundations by the 
French Revolution, reappear in the New 
World, which has built the nationality and 
citizenship of each of its Republics upon 
birth within the country and subjection to 
its jurisdiction. 


The question is unavoidable: Why 
should not the waters of revolution sub- 
side, and the principle of nationality, gen- 
erally if not universally obtaining before 
the convulsion in France, be restored, 
especially as the old doctrine has enabled 
the American Republics to create a uni- 
form nationality, and a uniform citizenship 
within their respective jurisdictions and 
an American patriotism at least equalling 
that of Europe? 


Various Elements 


There are various elements to be con- 
sidered in the matter of nationality: 

(1) The State, which is the technical 
and generally recognized name for an ag- 
gregation of men, women and children 
grouped within certain artificial lines, 
which we call boundaries, wherein the 
group exercises, aS a unit, exclusive juris- 
diction among other matters, of a juridical, 
political and social nature. The State is 
in law, and should be in fact, the equal of 
every other State forming part of the all- 
comprehensive international community. 

(2) The State is an artificial conception, 
created by the human beings forming the 
group. It is not an end in itself, but a 
means to an end: the well-being of the 
men, women and children of each group, 
organized for certain stated purposes. 

(3) The members of the group are 
termed, in our day, ‘“‘nationals”—a word 
indicating in itself nothing more or less 
than that they are members of a particular 
group, as distinguished from others; and 
that in foreign parts they are entitled to 
the protection of their rights under the 
law of nations, by the particular State 
whereof they are members. 

(4) As nationals of their State they 
are, in the language of the Declaration of 
Rights of Virginia, of June 12, 1776—the 
first of its kind—which cannot be too 
often quoted, stating, as it does, the Amer- 
ican conception of things, which is little 
by little becoming as universal in fact as 
it was, is, and always will be in theory: 
“by nature equally free and independent, 
and have certain inherent rights, of which, 
when they enter into a state of society, 
they cannot, by any compact, deprive or 
divest their posterity; namely, the enjoy- 
ment of life and liberty, with the means of 
acquiring and possessing property, and 


pursuing and obtaining happiness and 
safety.” 

Nationality, in the sense in which we use 
the term, applies only to human beings: 
men, women, and children. We _ shall, 
therefore, say something of each of these 
categories of persons which should, and 
some day will be subjected to a law, just 
in all its parts, and equally applicable and 
equally applied to all persons within the 
jurisdiction of the country of which they 
are nationals. 

Of each of these elements in turn: 

First, MEN. We are recognizing that 
all men are equal; that they are entitled 
to equal laws, which they make, and their 
equal application, which they apply. In 
the matter of nationality, the law should 
be, in our opinion, that of the jus soli, to 
use the appropriate technical phrase. 
Nationality would then be a fact dependent 
upon the antecedent fact of birth within 
the country conferring the nationality. 

Second, WOMEN. Recognizing, as we 
must, that women are human beings, they 
are entitled to the rights of human beings; 
and recognizing that they are persons, we 
must apply to them the law of persons. 
This means that the rights of men and 
women as human beings must be identical, 
and that their rights as persons must be 
equal in fact and equal in application. 

Third, CHILDREN. They, too, are 
human beings, and persons. The laws 
concerning them must be general, and gen- 
erally applied. It is of the essence of the 
law to be universal and equal in its ap- 
plication, otherwise it is a privilege, un- 
equal and unjust. By the jus soli they 
should acquire the nationality of the coun- 
try of their birth, irrespective of the na- 
tionality of one or the other of their 
parents. They have the right to this na- 
tionality, not because their parents may be 
nationals of the same country (they might 
well be, and may increasingly be in the 
future, of different nationalities), but be- 
cause they have a right, as human beings, 
to the nationality of the country of their 
birth, and that nationality only, for pre- 
cisely the same reason that parents have 
the right to the nationality of the place of 
their birth. 

Let us now reduce these general observa- 
tions to concrete applications: (1) Every 
person should have a nationality; (2) no 
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person should have more than one nation- 
ality; (3) no person should be State-less; 
(4) every law affecting a person should 
apply to every person as such. 


The Proper Basis 


I venture to adopt as the proper defini- 
tion and limitation of nationality the Four- 
teenth Amendment to the Constitution of 
the United States of America, which, as 
applying to the States of the American 
Union in their equal and sovereign capac- 
ity, is, in effect, if not in form, a diplomatic 
compact and, therefore, as proper for the 
nations of the international community as 
for the forty-eight States of the American 
Union: “All persons’—not merely men, 
but women and children—“born or natural- 
ized in the United States, and subject to 
the jurisdiction thereof, are citizens’”— 
that is, nationals—“of the United States 
and of the State wherein they reside.” 
The phrase, “subject to the jurisdiction 
thereof,” was meant to exclude children of 
diplomatic agents who, born within the 
United States, are not, under the law and 
practice of nations, subject to their juris- 
diction. The clause, “citizens . . . of 
the State wherein they reside,’ would 
mean in a country not made up of States, 
that they possessed the rights of national- 
ity in any and every province, and in every 
foot of its soil. 

The implication of the amendment is 
that every law of nationality should apply 
equally to all persons, and that nationality, 
other than that of birth within the coun- 
try, should be equally acquired, and equally 
lost. That is to say—to speak of the Re- 
public whereof I have the honor to be a 
natural born citizen, to use the express 
language of the United States Constitu- 
tion—that marriage should affect equally 
the parties to it; and if the male’s nation- 
ality is not acquired nor lost by it, the 
female’s nationality should be neither ac- 
quired nor lost in the process. However, . 
the Statute Law of the United States in 
the matter of nationality creates a privilege 
and, as it is unequal, it is therefore, in 
respect to the privilege, unjust. 

The first two sections of the so-called 
Cable Act, of September 22, 1922, are uni- 
versal, and, therefore, just and equal, pro- 
viding as they do, “that the right of any 
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woman to become a naturalized citizen of 
the United States shall not be denied or 
abridged because of her sex or because she 
is a married woman.” 

“That any woman who marries a citizen 
of the United States after the passage of 
this Act or any woman whose husband is 
naturalized after the passage of this Act, 
shall not become a citizen of the United 
States by reason of such marriage or nat- 
uralization; but, if eligible to citizenship, 
she may be naturalized upon full and com- 
plete compliance with all requirements of 
the naturalization laws.” 

The third section is special. It is un- 
equal, and, therefore, unjust, providing, 
as it does, “that a woman citizen of the 
United States shall not cease to be a citizen 
of the United States by reason of her mar- 
riage after the passage of this Act’ (so far 
the text is faultless, but the succeeding 
clause, in the guise of conferring a priv- 
ilege, is inequitable) ‘‘unless she makes a 
formal renunciation of her citizenship 
before a court having jurisdiction over 
naturalization of aliens.” This last clause 
is not only inequitable—as it is inap- 
plicable to men—but it is also iniquitous, 
as permitting a woman, in a moment of 
agitation and under the control of emotion, 
to renounce her nationality—the most 
precious of rights. 

There is a further clause of the section 
which is inequitable, although not iniq- 
uitous, applying to a native born woman 
a provision applicable only to a naturalized 
person. According to the Act of March 2, 
1907, a naturalized person may be pre- 
sumed to have lost his or her acquired 
citizenship if one or the other returns to 
the country of origin and resides there for 
a period of two years, or for five years in 
another foreign country. It is not neces- 
sary to intimate an opinion as to the pro- 
priety of this provision of the Act of 1907. 
It is, however, proper to say that the ap- 
plication of its terms under the Act of 
1922 only to native born American women 
and not to men in the same circumstances 
sins against the canon of equality. 

The third section of the Cable Act, I 
venture to call the Chapter of Abomina- 
tions; and in further evidence I quote the 
first of these provisions: ‘““That any woman 
citizen who marries an alien ineligible to 
citizenship shall cease to be a citizen of 
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the United States,” and that she cannot be 
“naturalized” during the continuance of 
the marital status. A male citizen can 
marry an alien woman incapable of being 
naturalized without being penalized for his 
action. I do not dare to comment, be- 
yond the jurisdiction of the United States, 
on the racial discrimination involved in the 
disposition. The children of such a mar- 
riage are, however, citizens of the United 
States, if born within its jurisdiction. 

So much for nationality by birth. We 
must now shortly consider the case of nat- 
uralization or adoption by the State of 
foreign persons into the family, irrespective 
of blood relationship. There are here two 
fundamental elements: expatriation, or the 
right of every human being to renounce 
the citizenship of the place of birth; and 
naturalization, or the right to settle in a 
foreign country and, in accordance with 
its laws, to become its national and, indeed, 
its citizen. 


Expatriation and Naturalization 


Admitting, or rather accepting, as a first 
general principle, that nationality is ac- 
quired impersonally by the mere act of 
birth within each and every country, the 
question of nationality by birth would 
seem to be settled. We have, however, a 
second general principle: the acquisition or 
loss of nationality; for acquisition on the 
one hand should imply loss on the other 
through what is known as naturalization. 
This is the adoption of a foreigner into the 
large family which is synonymous with the 
State, in accordance with its laws. The 
law should apply alike to men and women, 
whether single or married, produce a like 
effect in each case, admitting the natural- 
ized persons to all the rights possessed by 
nationals, without reference to sex, race, or 
previous nationality. 

These dispositions of a general nature 
could and should form the subject-matter 
of an international agreement. The proc- 
ess of naturalization being an internal mat- 
ter might, and probably should, be left to 
the domestic legislation of each and every 
State which is a party to the treaty or con- 
vention. The main point is that there 
should be no discrimination. If we admit 
that there should be equality, there are, 
indeed, two ways in theory, but only one 
way in fact, to obtain it. To those who 
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insist that there is no discrimination, or so 
slight, if at all, as to be negligible, we may 
suggest that the man be accorded, in all 
respects, the legal status of the woman. 
I do not know any man who would be will- 
ing to accept a disposition of this kind. It 
would be, to the masculine mind, equality 
by “levelling down.” As men have made, 
and still make the laws, the thing is un- 
thinkable. 

The other method is by according to 
women the legal status of men, which is 
equality by “levelling up’”—a process ac- 
ceptable to the women, who only wish the 
same, not greater rights than the men; a 
process in harmony with civilization, which 
is nothing more or less than progress on- 
ward and upward, not of one class, but of 
all classes of human beings, and of all 
persons composing them. From the in- 
ternal point of view, this could be accom- 
plished if the various nations should apply 
their existing nationality laws equally to 
all their nationals, without discrimination 
of sex. I had the honor to lay this pro- 
posal before the Governing Board of the 
American Institute of International Law 
at its meeting in Habana on October 31st 
of the present year, and the proposal had 
the good fortune to be unanimously ap- 
proved. There is here no changing of the 
law; it is taken as it exists. The man is 
not deprived of a single right or privilege, 
but the right, or privilege, whatever it is 
or may be, is extended to the woman. It 
is but the process of levelling up. 

This method, sufficient in the single 
case, is inadequate in the world at large, 
as implying a uniform statute. Even if 
this were possible, it would be difficult to 
obtain, and it would lack the guarantee of 
permanency. The State which made it 
might unmake it. A single international 
agreement in the form of a treaty or con- 
vention would introduce the principle and 
practice of equality in the matter of na- 
tionality in every State which would be a 
party to the agreement, and its permanency 
would be guaranteed, as State legislation 
inconsistent with the treaty or convention 
would be a violation of one or the other 
to the extent of the inconsistency and, 
therefore, null, void and of no effect in the 
international community. There is a Per- 
manent Court of International Justice at 
The Hague—one of whose most distin- 
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guished judges honors us by presiding at 
this session of the American Institute’s 
Academy of International Law—which 
would so hold. 

The distinction between national law and 
an international agreement is important, 
although elementary. The law of the 
State is a unilateral act of internal sov- 
ereignty, binding all persons within its 
territory, and subject to its jurisdiction; 
the international agreement is a bilateral 
contract binding the two States which are 
parties to it, or a multilateral contract 
binding all the parties, no matter how 
many, which have signed, ratified, and ex- 
changed and deposited their ratifications in 
accordance with the terms of the treaty or 
convention. Hence it is that the national 
sovereignty may, so far as it is concerned, 
renounce the privileges under a treaty, but 
cannot affect the rights of the other par- 
ties; and equality in the matter of nation- 
ality is a right of all and, therefore, a duty 
of each and every contracting party. 

Hence the need of an_ international 
agreement in some such form as the fol- 
lowing: 


“The Contracting Parties agree that 
from the going into effect of this treaty, 
there shall be no distinction based on sex 
in their law and practice relating to na- 
tionality.” 


Dispositions of this kind are but the 
consequences of the proposal of the equal 
administration of national laws. There- 
fore it was that the Governing Board of 
the American Institute of International 
Law approved unanimously at the session 
of October 31st the text of this article 
which I had the honor to propose on the 
same occasion. 

If the treaty requires changes in the in- 
ternal laws of the contracting States, this is 
to be expected, inasmuch as reforms re- 
quire changes—otherwise they would not 
be reforms. In the progress of the ages, 
what may have seemed just at one time 
appears to later generations to be unjust; 
and we should rejoice at the opportunity 
offered us by the meeting of the First Con- 
ference for the Codification of Interna- 
tional Law at The Hague, in the course of 
the coming year, to incorporate in an inter- 
national agreement the equal rights of 


Advocate of Peace, February, 1930 


human beings, leaving it to the States to 
modify their internal legislation, in order 
to render the provisions of the international 
agreement effective in each of the contract- 
ing countries. 


Special Cases 


There are special situations that may 
Suggest special treatment. Two, only, 
may be mentioned. They refer to children 
born beyond the jurisdiction of the State 
which wishes to impose its nationality upon 
them. Perhaps the best way to present 
the case is to quote a few lines from a 
Statute of the United States which, in prin- 
ciple, dates from the year 1790, incorporat- 
ing the practice of the one-time mother 
country in the premises. 

It is to the effect that persons born out 
of the limits and jurisdiction of the United 
States, but whose fathers are citizens 
thereof, are themselves citizens of the 
United States, but that “the right of citi- 
zenship shall not descend to persons whose 
fathers have never been resident in the 
United States,” provided further that the 
father shall have resided in the United 
States before the birth of the child in 
question. 

This is an attempt to graft on the jus 
soli the supposed advantages of the jus 
sanguinis. If the clause is to be main- 
tained, it should apply to father or mother, 
by the use of some such phrase as “one or 
other of the parents,” etc. But are not the 
advantages in question more specious than 
real? Is it in the interest of a country, 
the United States, for instance, to consider 
as its citizens persons born in a foreign 
country, who grow up in a foreign country, 
whose parents only need to visit and to 
reside in the United States for an indefi- 
nitely short period before the birth of their 
foreign born children? What is the real 
situation? Americans preferring, for one 
reason or another, to reside abroad, marry 
at home or in a foreign country, give birth 
to children, and bring them up in the 
foreign country of their choice and of their 
residence. ‘The parents have, for the most 
part, expatriated themselves in fact, if not 
in law; their children are brought up as 
foreigners, and swell the colony of Amer- 
icans abroad, who, without performing 
their duties to the United States, insist 
upon their protection as American citizens, 
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If they wish their children to be Americans, 
Columbus has shown them the way— 
board a ship and speed westward. If they 
are not willing to undergo a sacrifice for 
American nationality, it is merely a con- 
venience to them and should not be 
accorded. 

Diplomatic agents and their families do 
not lose their nationality, and the families 
of other officials might be treated in like 
manner. As regards the children of other 
nationals, born in foreign parts, they should 
acquire the nationality of the foreign 
country in which they are born; and if a 
concession is to be made to them, for which 
there seems to be no sufficient reason, they 
should only acquire the desired nationality 
upon assuming a residence in the country 
of their parents, if they have the same na- 
tionality, or in the country of one or the 
other, as the case may be, if they have 
different nationalities, in accordance with 
the laws passed for this purpose, in pur- 
suance of an international agreement to 
that effect. In any third country their 
status would be determined by the ordi- 
nary laws of that country. 

There is a problem relating to children 
which does not present itself in the cases 
of men and women of legal age. They 
are supposed to be competent when, in 
the English-speaking world, they become 
twenty-one years of age. When they are 
younger, and of what we call “tender 
years,” they are minors and are unable to 
conduct their affairs as do their elders, 
therefore they are not permitted to deter- 
mine their nationality. There is here no 
discrimination of sex, nor a distinction of 
legal capacity. They are not chattels, 
however, to be disposed of at the will and 
whim of their parents. If marriage is not 
to change the nationality of the contracting 
parties, or, as we hope, their legal rights, 
it is difficult to see how or why the na- 
tionality of the offspring of the marriage 
should be affected. By jus soli they may 
have a nationality separate and distinct 
from each of their parents, and it is well- 
nigh unthinkable that their nationality by 
birth within a country should suffer. 

Let us suppose that an Argentinean lady 
marries a Uruguayan; each is a national 
jus soli, and each by the laws of their 
countries retains the nationality acquired 
by birth within their respective countries. 
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They visit the United States, where a child 
is born to them. It is a national of the 
United States. Let us suppose that the 
father dies, and that during the minority 
of the child the widow, who has gone to 
reside in London, marries an Englishman. 
The mother acquires British nationality. 
Why should the child become British? 
The minor, whether boy or girl, should not 
be the plaything of its parents and of their 
marital adventures. The nationality jus 
soli should continue in such cases until it 
is changed by naturalization. The ques- 
tion of the unity of the family is not in- 
volved, for the father was Uruguayan, the 
mother Argentinean, and their offspring 
American. 

The unity of the family is not one of 
laws, but of the spirit. 

There are two further matters which 
should be mentioned in passing. ‘The first 
is that of a foundling—a child which has 
been abandoned without indication of its 
parentage. Here the jus sanguinis breaks 
down, and the jus soli steps in, according 
to the child the nationality of the country 
in which it is found, on the presumption 
that it was born within that country. 

The second matter is that of the illegiti- 
mate child, whose father is unknown. 
Here, again, the jus sanguinis breaks down, 
for it cannot have the nationality of an 
unknown father. Generally, however, the 
mother is known. In this case, jus san- 
guinis allows the child to have the nation- 
ality of the unfortunate mother. It is not 
a concession to the woman, however, but 
a penalty for bringing an infant into being. 
If, however, the father discloses himself 
and wishes to adopt the child (which some- 
times happens) many man-made laws 
enable him to do so, and to impose his 
nationality, on the theory that the father’s 
blood permeates his offspring, and that it 
should have his nationality. 

Why not adopt jus soli without raising 
the question of blood? We are struggling 
to get rid of discriminations of race and 

nationality; why perpetuate them? Why 
~ not adopt the impersonal standard of birth 
within the country, without reference to 
race, or previous nationality? 

The jus soli would seem to be the way 
out of these difficulties, and why compli- 
cate the simple system of jus soli with 
certain vestiges of the jus sanguinis which, 
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when examined, are advantages at most in 
name and in theory but assuredly not in 
fact? 


Conclusion 


Let me bring these observations to a 
close by a reference to an incident which 
happened within the past year, and is 
within my personal knowledge. 

On the 7th of February of the year 1928, 
a memorable scene took place in the beau- 
tiful Aula of the noble University in which 
I have the honor of addressing you. 

A special session of the Sixth Conference 
of the twenty-one American Republics 
(for all of them were represented, and for 
the first time, by their official delegates) 
was organized. The women of America 
were invited by the officials of the Con- 
ference to appear, and to lay before that 
body the reasons for legal equal rights 
possessed by men, to which the women 
claimed that they were properly entitled. 
They did so, and for the first time the voice 
of the women of the Americas was heard 
in an official and international gathering. 

The President of the Conference was 
none other than Dr. Antonio Sanchez de 
Bustamante y Sirvén, who does us the 
honor to preside at this afternoon’s ses- 
sion of the Habana Academy of Interna- 
tional Law, which is opening its doors to 
the élite of America, and of the world, 
without discrimination of sex, either in the 
choice of instructors or of students. 

At the conclusion of the addresses of 
the women in the special, and, indeed, ex- 
traordinary session of the Conference, Dr. 
Bustamante said—and I quote literally 
from the minutes of the session: 


“Merely a word before closing the session, to 
congratulate, from the bottom of my heart, the 
women of America for this afternoon’s splendid 
session. If there were, in the minds of any, 
doubt as to their ability, it should be dissipated 
for they have proved here and now that they 
merit the rights which they claim.” 


With this statement I agree, for I was 
permitted, in an humbler capacity, to hear 
the addresses on that occasion. 

Because of their appearance, the Inter 
American Commission of Women, created 
by a resolution of the Conference of Feb- 
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ruary 18, 1928, is engaged in a study of 
the legal status of women in the Americas, 
to be submitted to the Governing Board 
of the Pan American Union and, by that 
body, transmitted to the Seventh of the 
Conferences of the American States, which 
is to meet in the course of the next few 
years in Montevideo, the impressive and 
historic capital of the Oriental Republic of 
Uruguay. 

Standing here in the Aula of the Uni- 
versity, and now, as then, under the presi- 
dency of Dr. Bustamante, but no longer as 
a delegate of the most northern of the 
American Republics, I avail myself of the 
occasion to declare in a personal capacity 
my unreserved and unqualified adherence 
to the doctrine of equal rights which the 
women of America urged in the historic 
session of February 7th of the year that is 
past, without discrimination in the law 
and its equal application to the rights and 
duties of all human beings as such. 

I bow in reverent admiration at the 
name of Lucretia Mott, who initiated the 
movement for an amendment to the Con- 
stitution now pending, after many years, 
in the Senate of the Northern Republic, 
that “men and women shall have equal 
rights throughout the United States and 
every place subject to their jurisdiction.” 
I salute the memory of Susan B. Anthony, 
who devoted her long life to secure the 
equal rights of suffrage in the United 
States, now embodied in the Nineteenth 
Amendment to the Constitution of the 
United States of America. 

I favor the article which the women of 
America presented for a proposed treaty, 
to the Sixth Conference of the American 
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Republics assembled in extraordinary ses- 
sion in the City of Habana, in this univer- 
sity center, to the effect that: ‘The Con- 
tracting States agree that, upon the ratifi- 
cation of this treaty, men and women shall 
have equal rights throughout the territory 
subject to their respective jurisdictions.” 

And within the lesser domain of nation- 
ality, I approve the article drafted by the 
Chairman of the Inter American Commis- 
sion of Women and unanimously approved 
by the Governing Board of the American 
Institute of International Law on October 
31st of the present year: ‘“The Contracting 
Parties agree that, from the going into effect 
of this treaty, there shall be no distinction 
based on sex in their law and practice re- 
lating to nationality.” 

The past belongs to inequality and to 
prejudice. The future must bring with it 
equal rights for all human beings through 
equal laws and their equal application, 
with special privileges to none and without 
relation to sex, to race, or to nationality. 

We must not merely have on our lips 
equality under the law in all human re- 
lationships—we must have equality in our 
hearts, indeed, in our every outward action. 

Only the power of the spirit can guide 
us in the fulfilment of our wit mission: 
the spirit of indomitable perseverance 
which Nicolas Fernandez de Moratin ex- 
presses in these admirable lines: 


And it is said, dismounting, 
The Cid swore on the cross 
Of his conquering sword 
Not to remove his helmet 
Till he should take Madrid. 


, £ 


oF. 
ee 


AAP pss hl? WGA 
AAT Ret Py 


i Mdbes , : 
heh 


, de Piya x Hy 


Ae (ec wae 
We thd nena 
ANON Ae 








a 





a% 





4 4 


i 


t 






ate 
Boi 





oC degree" 


ch 


! 
Vy 
"a 
if 
' 
f 
4 
4 
fi 
q 
: 


